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OP1 NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on Plaintiffs Mdtion
to Strike the Praecipe for Entry of Judgnent of Non Pros filed by
Def endants Roth Marz Partnership, P.C. and Mark R Thonpson,
whi ch notion was filed February 25, 2005. Defendants Roth Marz
Partnership, P.C. and Mark R Thonpson’s Response to Plaintiffs’
Motion to Strike the Praecipe for Entry of Judgnent of Non Pros
was filed March 8, 2005.! For the reasons set forth bel ow, we

grant plaintiffs’ notion and strike the praecipe.

JURI SDI CT1 ON

Jurisdiction is based upon federal question
jurisdiction pursuant to 28 U S.C. 8 1331. The court has
suppl enmental jurisdiction over plaintiffs’ pendent state | aw

clains. See 28 U . S.C. § 1367.

VENUE
Venue is proper in the United States District Court for
the Eastern District of Pennsylvania because the events and
om ssions giving rise plaintiffs’ clains allegedly occurred
within this district, nanely, Northanpton County, Pennsylvani a

See 28 U.S.C. §§ 118, 1391(bh).

1 Plaintiffs’ Reply Brief in Response to Defendants’ Opposition to
Plaintiffs’ Mtion to Strike the Praecipe for Entry of Judgment of Non Pros
was filed June 10, 2005.
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STANDARD OF REVI EW

After a docunent not conforming to the Federal Rules of
Civil Procedure is filed, it is within the court’s discretion to
stri ke the document. See 1-5 Moore’s Federal Practice - G vil
8§ 5.30[1][a][iii].

FACTS

According to plaintiffs’ Amended Conplaint, the matter
before the court is a dispute over an agreenent between the
parties to design and construct nedical offices in space |eased
by plaintiffs in a nedical office building owmned and managed by
def endant s.

Plaintiff Gazi Abdul hay, MD. is a physician and
surgeon with a specialty in gynecol ogi cal oncology. He is
President of plaintiff Gynecol ogic Oncol ogy Associ ates of Lehigh
Vall ey, Inc., trading as Lehigh Valley Wnen s Cancer Center.

Dr. Abdul hay is also the President and Managi ng Partner of
plaintiff Bethl ehem Anbul atory Surgery Center, LLC and the
General Partner of plaintiff Abdul hay Associates, L.P

Plaintiff Abdul hay Associates was fornmed for the
pur pose of |easing space in a nedical office building in
Bet hl ehem Northanpt on County, Pennsylvania, owned by defendant
Bet hl ehem Medi cal Arts, L.P. and managed by defendants Bethl ehem
Medi cal Arts, LLC and Kevin T. Fogarty, M D. Abdul hay Associ ates

| eased unfinished shell space in the buil ding.
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Plaintiffs hired an architectural firm defendant Roth
Marz Partnership, P.C., to design fit-out plans for the | eased
prem ses as nedical offices and as an anbul atory surgery center
to expand Dr. Abdul hay’s nedical practice and to expand Lehi gh
Val | ey Wonen’s Cancer Center. Defendant Mark R Thonpson is Vice
President of Roth Marz and was in charge of the project for Roth
Mar z.

PROCEDURAL HI STORY

Plaintiffs filed their original ten-count Conplaint on
July 25, 2003. In four counts of the Conplaint, plaintiffs
all eged violations 42 U . S.C. 88 1981, 1982 and 1985(3), which
give rise to federal question jurisdiction. In six counts
plaintiffs rai sed pendent state-|aw cl ains.

On April 19, 2004, plaintiffs filed a 12-count Anmended
Conpl ai nt contai ning both federal civil rights clains and pendent
state clains. In Counts One through Four? plaintiffs claimthat
defendants violated the civil rights of Dr. Abdul hay as an Arab-
American of Turkish and Syrian descent, by treating himand his
medi cal corporation differently than white tenants and occupants.

The remai ning counts are pendent state clains.

2 Counts One and Two are brought pursuant to 42 U S.C. § 1981. Count
Three is brought pursuant to 42 U.S.C. § 1982. Count Four is brought pursuant
to 42 U S . C. § 1985(3).
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Counts Five through Seven allege breach of contract.?
Count Eight is a negligence claimalleging architectural
mal practi ce agai nst defendant Roth Marz Partnership, P.C
Specifically, plaintiffs allege that Roth Marz owed a duty of
care to Lehigh Valley Wnen's Center and to Bet hl ehem Anbul atory
Surgery Center. Plaintiffs contend that Roth Marz breached t hat
duty by providing plans and drawi ngs for the project that fell
bel ow accept abl e standards of the architectural profession.*

Count Eight was raised for the first tinme in the
Amended Conplaint. It was not included in the original
Compl aint. Count Eight, the professional negligence count, is
the only count in the Arended Conplaint which triggers the
requirenent for the filing of a certificate of nerit, discussed
bel ow.

Count N ne alleges defamati on. Counts Ten and El even
allege intentional interference with the contract. Finally,
Count Twel ve all eges civil conspiracy.

On February 15, 2005, defendants filed a Praecipe for
Entry of Judgnment of Non Pros, pursuant to Pennsylvania Rul e of

Civil Procedure 1042.6. Thereafter, on February 25, 2005,

3 The breach of contract claimalleged in Count Six of the Amended

Conpl ai nt was not included in the original Conplaint.

4 Count Eight of the Anended Conpl aint, alleging professional negligence,
is brought by plaintiffs Gynecol ogi c Oncol ogy Associ ates of Lehigh Valley,
Inc., trading as Lehigh Valley Wnen' s Cancer Center and Bethl ehem Ambul at ory
Surgery Center, LLC (and not by plaintiffs Gaxi Abdul hay, M D. or Abdul hay
Associ ates, L.P.) against defendant Roth Marz Parntership, P.C, only.
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plaintiffs filed a Motion to Strike the Praecipe for Entry of
Judgnent of Non Pros

Subsequently, on March 3, 2005, plaintiffs filed a
Certificate of Merit regarding their state-law mal practice
clains.® Finally, on March 7, 2005 in accordance with the
deadl ine contained in the Septenber 16, 2004 Rule 16 Status
Conference Order of the undersigned, plaintiffs served defendants
Wi th copies of the witten reports of plaintiffs’ expert
W t nesses.

No judgnment, either non pros or otherw se, has ever

been entered in this case.

BACKGROUND

Pennsyl vania Rule of Cvil Procedure 1042.3 requires a
plaintiff to file a certificate of merit within 60 days after
filing a Conplaint in a professional negligence case. The
certificate of nmerit nmust state either that a |icensed
prof essional has supplied a witten statenment that defendant has
devi ated from an acceptabl e standard of professional care, or
that expert testinony is unnecessary for prosecution of the

claim

5 Actually, plaintiffs filed two certificates of merit on March 3, 2005,

one as to defendant Roth Marz Partnership, P.C., and one as to defendant Mark
R Thompson, individually and as Vice President of Roth Marz Partnership, P.C
However, as noted in footnote 4, above, defendant Thompson is not naned in the
pr of essi onal negligence count.

- 6-



Pennsyl vani a Rul e 1042.6 provides that upon praecipe
(request) of defendant, the Prothonotary (civil clerk of court)
shall enter a judgnent of non pros (dismssal for failure to
prosecute) against the plaintiff for failure to either file a
certificate of nmerit, or nove for an extension of tinme to do so,
within the required 60-day tine.

Federal Rule of G vil Procedure 7(b) provides that an
application to the court for an Order shall be by a witten
notion, stating with particularity the grounds and relief being
sought.

Rule 7.1 of the Rules of G vil Procedure of the United
States District Court for the Eastern District of Pennsylvania
(“Local Rules”) requires every notion to be acconpani ed by a
proposed Order granting the relief sought.

Federal Rule of G vil Procedure 41(b) provides that a
def endant nmay nove for dism ssal of an action or claimfor
failure of the plaintiff to prosecute, or to conmply with the
procedural rules or any Oder.

The undi sputed facts of record establish that
plaintiffs failed to file either a certificate of nerit or a
nmotion to extend the tinme for filing such a certificate within

the time allowed by the rule.



CONTENTI ONS OF THE PARTI ES

Def endants contend that both Pa.R Cv.P. 1042.3, which
requires the filing of a certificate of nerit, and Pa.R G v.P.
1042. 6, which authorizes the Prothonotary to enter a judgnent non
pros against plaintiff for failure to conply with Rule 1042. 3,
are state substantive rules of |aw which nust be applied in this
f ederal case.

Plaintiffs do not dispute that Rule 1042.3 is a rule of
state substantive |aw applicable to this case. However
plaintiffs contend that Pa. R Civ.P. 1042.6 is a state procedural
rule which is inapplicable in federal court. Plaintiffs also
argue that Fed. R CGv.P. 7(b) and 41(b) and Local Rule 7.1, when
read together, preclude the federal Clerk of Court fromentering
a judgnent dismssing a case without a court Order.

Thus, plaintiffs contend that defendants should not
have filed a Praecipe for Entry of Judgnment of Non Pros. Rather,
plaintiffs contend that if defendants wanted to enforce
Pa.R Cv.P. 1042.3, then defendants should have filed a notion
and proposed Order in accordance wth Federal Rules 7(b) and
41(b) and Local Rule 7.1. Because defendants did not do so,
plaintiffs contend that plaintiffs’ notion to strike defendants’
praeci pe for judgnment should be granted, and defendants’ praecipe

shoul d be stricken.



Def endants contend that a praecipe is the proper nethod
of enforcing Pa.R Cv.P. 1042.3. More specifically, defendants
argue that Pa.R Cv.P. 1042.3 and 1042.6 each constitute state
substantive | aw and, therefore, nust each be applied in federal
court. Accordingly, defendants argue, the Praecipe for Entry of
Judgnment of Non Pros was the proper nmechanismfor entry of
judgnment of non pros in this court. Thus, defendants contend
that plaintiffs’ notion to strike the praeci pe shoul d be deni ed,
and that the Clerk of Court should enter judgnent against
plaintiffs on plaintiffs’ Anmended Conpl ai nt.

For the follow ng reasons, we agree with plaintiffs and

stri ke defendants’ praecipe for judgnent.

Dl SCUSS| ON

Choi ce of Law

As noted above, this Court has pendent jurisdiction
over all of the state law clainms in this case, including the
prof essional mal practice clains asserted in Count Eight of the
Amended Conpl aint. Therefore, we are bound by the decision of

the United States Suprene Court in Erie Railroad Co. v. Tonpkins,

304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188 (1938), and its progeny.
Erie requires us to apply Pennsylvania substantive | aw and
federal procedural rules to the resolution of the state-I|aw

clainms. See Chanberlain v. G anpapa, 210 F.3d 154, 158 (3d Cr

2000) .



Al though Erie is cited frequently in connection with
diversity of citizenship actions, the Erie doctrine applies
equally to state-law clains over which federal courts exercise
suppl enmental jurisdiction. Therefore, federal courts with
pendent jurisdiction are to apply the Erie doctrine to the sane
extent as if the court were sitting in a diversity case. Felder
v. Casey, 487 U.S. 131, 151, 108 S. Ct. 2302, 2313,

101 L.Ed.2d 123, 146 (1988)°% see Houben v. Telular Corporation,

309 F.3d 1028 (7th Cr. 2002); Rodriquez v. Snmth,

2005 U.S. Dist. LEXIS 12237, at *n.13 (E.D. Pa., June 21, 2005)
(Padova, J.).

The reason for this substantive/procedural dichotony is
to ensure that, so far as legal rules determ ne the outcone of a
litigation, the outconme of the litigation in the federal court
will be substantially the sane as it would be if tried in a state

court. GQuaranty Trust Co. v. York, 326 U S. 99, 109,

65 S.Ct. 1464, 1470, 89 L.Ed. 2079, 2086 (1945); Chanberlain,

210 F. 3d at 158-159.

6 In Higgason v. Stogsdill, 818 N.E. 2d 486, 489 (Ind. C. App. 2004), the
First District of the Court of Appeals of Indiana questioned the decision in
Fel der on other grounds. Specifically, the Hi ggason court concluded that

Fel der is no | onger good | aw on the question of exhaustion of adm nistrative
renedi es by prisoners, before filing a |awsuit under 42 U.S.C. § 1983 cl ai ns,
conpl ai ni ng of prison conditions. [d.
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Substantive v. Procedural Law

Under the Erie doctrine, the outconme of this case is
dependent upon whet her Pennsylvania Rules of G vil Procedure
1042. 3 and 1042.6 constitute state substantive or procedural |aw.
For the reasons expressed bel ow, we conclude that Rule 1042.3
requiring a certificate of nerit constitutes Pennsyl vani a
substantive | aw and Rul e 1042. 6 concerning enforcenent of the
certificate of nmerit requirenents constitutes state procedural

| aw.

Pennsyl vania Rule 1042.3 - Certificate of Merit

We conclude that Pa.R G v.P. 1042.3 which requires
certificates of merit is a state substantive rule for the
foll ow ng reasons.

First, there is no dispute between the parties that
Rul e 1042.3 is substantive |law. Defendants contend that it is,
and plaintiffs have expressed no opposition to that position.

Second, every federal district court, of which we are
aware, that has ruled on this issue has found Pa. R Cv.P. 1042.3

to be substantive. See Scaranuzza v. Sciolla, 345 F. Supp.2d 508

(E.D. Pa. 2004)(Baylson, J.); Velazquez v. UPMC Bedford Menori al

Hospital, 328 F. Supp.2d 549 (WD. Pa. 2004)(d bson, J.), reversed

in part on reconsideration, 338 F. Supp.2d 609 (2004); Rodriguez

v. Smith, No. CGv.A 03-3675, 2005 U S. Dist. LEXIS 12237
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(E.D. Pa. June 21, 2005)(Padova, J.); Hartman v. Low Security

Correctional Institution Allenwod, No. Gv.A 04-0209,

2005 W. 1259950 (M D. Pa. May 27, 2005) (Mir, J.); and

Schwal mv. Allstate Boiler & Construction, Inc., No. Gv.A

04-593, 2005 U.S. Dist. LEXIS 12422 (MD. Pa. My 17,
2005) (Caput o, J.).

Third, while confronted with sonewhat different facts,
the United States Court of Appeals for the Third Crcuit in

Chanberlain v. G anpapa, 210 F.3d 154, 158 (3d Gr. 2000)

determ ned that a New Jersey statute requiring the filing of an
affidavit of nmerit in professional nalpractice cases was
substantive state | aw

Fourth, the Superior Court of Pennsylvania in Parkway

Corporation v. Edelstein, 861 A 2d 264 (Pa. Super. 2004) suggested

that Pa.R C. P. 1042. 3 has substantive conponents, when it stated
that “[ Appellant’s] assertion of conpliance is at odds with both

the techni cal and substantive requirenents of the Rule [1042.3]".

(Enphasi s added.) 861 A 2d at 269.

Fifth, the parties have cited no cases in any
jurisdiction holding that Pa. R Cv.P. 1042.3 is a purely
procedural rule which does not constitute substantive law, nor is
the court aware of any such authority.

Sixth, the state interests addressed in Pa.R G v.P.

1042.1 to 1042.8 (concerning professional liability actions) and
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Pa. R Civ.P. 1042.16 to 1042.72 (concerning pre-trial procedures
in nmedical professional liability actions) are significant.

These rul es “were designed and adopted to directly confront the
crisis surroundi ng nedical mal practice clains in [Pennsylvania].”

Hoover v. Davila, 64 D.&C 4th 449, 455-456 (Lawence County 2003)

(Cox, J.), reversed in part on other grounds, 862 A 2d 591,

594-595 (Pa. Super. 2004). Although they may have been adopted to
confront a perceived nedical mal practice crisis, these
Pennsyl vania Rul es of Civil Procedure have substantially broader
application because the rules cover many ot her professions,
including architects. Pa.R Cv.P. 1042(b)(21)(iii).

Seventh, applying the three-part test discussed in

Chanberlain v. G anpapa, supra, we conclude that Pa.R Cv. P.

1042. 3 is substantive, rather than procedural, for purposes of
conpliance with the Erie Rule.

In Chanberlain v. G anpapa, supra, the United States

Court of Appeals for the Third Crcuit sumrarized the
jurisprudence of the United States Suprene Court and ot her Courts
concerning the Erie Rule. Based mainly upon the pronouncenents

of the United States Suprene Court in Hanna v. Pluner, supra, and

Byrd v. Blue Ridge Rural Electric Cooperative, Inc.,

356 U.S. 525, 78 S.Ct. 893, 2 L.Ed.2d 953 (1958), the Third

Crcuit distilled a three-part test to determ ne whether a state
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| aw i s substantive or procedural for purposes of conpliance with
the Erie Rule.

First, the court nust determ ne whether there is a
direct collision between a federal rule and the state |law or rule
which the court is being urged to apply. |If there is such a
direct conflict, the federal court nust apply the federal rule if
it is constitutional, and reject the state rule. If a “direct
collision” does not exist, then the court applies the Erie Rule
to determine if state |law should be applied, by evaluating the

second and third prongs of the Chanberlain test.

In the second part of the Chanberlain test, the court

nmust determ ne whether the state | aw is outcone-determ native and
whet her failure to apply the state law would frustrate the twin
ainms of the Erie Rule: discouragenent of forum shopping and the
i nequi tabl e adm ni stration of the | aw

Third, the court nust consider whether any
countervailing federal interests prevent the state | aw from bei ng

applied in federal court. Chanberlain, 210 F.3d at 159-161.

Because we have determ ned that there is no conflict
bet ween Pennsyl vania Rule of Civil Procedure 1042.3 and Feder al
Rul es of Cvil Procedure 7(b), 41(b) or Local Rule 7.1; that
Pennsyl vania Rul e 1042.3 is outcone-determ native; that failure
to apply Pa.R Civ.P. 1042.3 would frustrate the twn ains of the

Erie Rule; and that no conpeting federal interests prevent the
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state rule frombeing applied in federal court, we concl ude that
Pa. R Cv.P. 1042.3 constitutes substantive Pennsyl vania | aw whi ch
is applicable in federal courts.

We conclude that Federal Rule of G vil Procedure 7(b)
does not conflict with Pennsylvania Rule 1042.3. Specifically,
Federal Rule 7(b) governs the application to the court for an
Order. That provision of the federal rules requires that any
application to the court for an Order be by notion. Unlike the
Federal Rule 7(b), Pennsylvania Rule 1042.3 requires a
certificate of nmerit to be filed wwthin 60 days of filing a
pr of essi onal negligence claim

Filing a certificate of nerit, and the application for
an Order are different and unrelated. Specifically, filing a
certificate of nmerit is not an application to the court for an
Order because, when one files a certificate, one is nerely adding
to the record and not requesting any relief or action by the
court. Therefore, we conclude that Federal Rule 7(b) and
Pennsyl vania Rul e 1042.3 do not directly collide.

Li kewi se, Federal Rule 41(b) does not directly collide
wi th Pennsylvania Rule 1042.3. Federal Rule 41(b) governs
involuntary dism ssals. Pennsylvania Rule 1042.3 does not
address any formof dismssal. Filing a certificate of nerit

does not result in any dismssal. Therefore, because filing a
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certificate of nmerit is different than an involuntary di sm ssal,
we conclude that these rules do not directly collide.

Finally, Local Rule 7.1 does not directly collide with
Pennsyl vania Rul e 1042.3. Local Rule 7.1 controls notion
practice before the court in this judicial district. The
requirenent to file a certificate of nerit does not affect notion
practice. Therefore, we conclude that Local Rule 7.1 does not
directly collide with Pennsylvania Rule 1042. 3.

The second part of the Chanberlain test requires that

the court determ ne whet her Pennsylvania Rule 1042.3 is outcone-
determ native and whether failure to apply the Pennsylvania Rule
would frustrate the twin ains of the Erie Rule. 210 F.3d at 161
We conclude that failure to apply Pa. R Civ.P. 1042.3 is outcone-
determ native and would frustrate the twin ains of the Erie Rule.
Specifically, in Pennsylvania state court, failure to conply with
Pennsyl vania Rul e 1042.3 allows a defendant to file a Praecipe
for Entry of Judgnent of Non Pros. Dismssal of a claimor case
can easily determ ne the outcone of the matter.’

Further, if we were not to apply Pennsyl vania Rul e
1042.3 we would frustrate the twin ains of Erie. On the other
hand, application of Pennsylvania Rule 1042.3 to federal
diversity and suppl enental pendent jurisdiction cases wll serve

t he dual purposes of the Erie doctrine. The purposes of the Erie

7 We note that such dismissal can be particularly determnative if the

di sm ssal occurs after the statute of linmtations has expired.
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doctrine are to end discrimnation against citizens by non-

citizens and to discourage forum shopping. Hanna v. Pluner,

380 U.S. 460, 467, 85 S. . 1136, 1141-1142, 14 L.Ed.2d 8, 14

(1965); Bullins v. Gty of Philadelphia, 516 F. Supp. 728, 730

(E.D. Pa. 1981) (Lord, CJ.).

Appl i cation of Pennsylvania Rule 1042.3 to federal
cases will avoid the “harshness of disparate results between
federal and state courts within the sanme state adjudicating

simlar clains.” Renner v. Lichtenwalner, 513 F. Supp. 271, 273

(E.D. Pa. 1981).

If Pa.R Cv.P. 1042.3 is considered procedural, and
thus inapplicable in federal courts, it would be theoretically
easier to pursue frivolous or neritless professional mal practice
cases in federal court (wthout a certificate of nerit
requirenent) in diversity and pendent jurisdiction cases, then in
Pennsyl vani a state courts (with such a requirenent).

Addi tionally, inequitable adm nistration of the | aws
woul d result because a defendant who was in a federal court that
did not require a certificate of nmerit, would be unfairly exposed
to additional litigation time and expense before the di sm ssal of

a non-neritorious |awsuit. Chanberlain, supra.

Finally, we nust consider whether any countervailing
federal interests prevent the state law frombeing applied in

federal court. In plaintiffs’ menorandum of |aw in support of
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their notion, they assert no countervailing federal interest.
Furthernmore, no countervailing federal interest has been
identified, nor can we conceive of any federal interest that
woul d prevent the application of the Pennsylvania Rule 1042. 3.
Accordi ngly, we conclude that Pennsylvania Rule 1042.3
mandating a certificate of nerit in professional negligence
clains, is substantive under the Erie Rule and nust be applied as

such by the court.

Constitutionality of Pennsyl vania Rule 1042.3

There is an argunment that if Pa.R Cv.P. 1042.3 is
substantive law, then it violates Article 5, Section 10(c) of the

Pennsyl vania Constitution. Const. Art. 5, 8 10(c). Bullins v.

City of Phil adel phia, 516 F.Supp. 728, 730 (E.D. Pa. 1981);

Vel azquez v. UPMC Bedford Menorial Hospital, 328 F. Supp.2d

549, 559 (WD. Pa. 2004), reversed in part on reconsideration

338 F. Supp. 2d 609 (2004); Jarvis v. Johnson, 491 F. Supp. 389

(WD. Pa. 1980), reversed 668 F.2d 740 (3d G r. 1982);

Laudenberger v. Port Authority of Allegheny County,

No. GD 78-5062 (C.P. Allegheny Co. July 25, 1980), reversed
496 Pa. 52, 436 A.2d 147 (1981).

Under Article 5, Section 10(c) of the Pennsyl vania
Constitution, the Supreme Court of Pennsylvania has authority to
i ssue only procedural rules which do not abridge, enlarge, or

nodi fy substantive rights of any litigant. Therefore, according
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to the argunent, the Pennsylvania Suprene Court had no authority
to promul gate Rule 1042.3 as a substantive rule of law. (And,
i ndeed, the rule is designated a Pennsylvania Rule of G vil
Procedure.)

According to former Chief Judge Joseph S. Lord, Il of

this court, in Bullins v. City of Phil adel phia, supra,® this

argunment confuses two very different issues. One issue is
whet her the state rule is procedural or substantive for the
pur pose of determ ning the power of the Suprene Court of
Pennsyl vania to issue the rule under the Pennsylvani a
Constitution. This, however, does not provide the answer to the
ot her issue: the question of whether the rule is bound up with
the definition of the substantive rights of the parties needed
for the Erie determnation. 560 F. Supp. at 730.

In other words, although the Suprenme Court of
Pennsyl vani a promul gated the Pennsyl vania Rules of G vil
Procedure, and under the Pennsylvania Constitution the state
Suprenme Court cannot enl arge substantive rights, we are required
to separately consider howthe Erie rule applies in this case.

See Jarvis v. Johnson, 668 F.2d 740, 747-748 (3d Cr. 1982). W

have done this; and, for the foregoing reasons, have concl uded

t hat Pennsyl vania Rule 1042.3 is substantive.

8 Bullins v. City of Philadel phia, 516 F.Supp. 728 (E.D. Pa. 1981)

concerned the status of Pa.R Civ.P. 238 as procedural or substantive. Rule
238 deals with the award of pre-judgnent interest.
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Pennsyl vania Rule 1042.6 -
Enforcenent of Certificate of Merit Rule

Having determned that Pa.R Cv.P. 1042.3 is
substantive, we next address the critical question of whether
Rul e 1042.6 concerning enforcenent of the certificate-of-nerit
requi renent is substantive or procedural. For the follow ng
reasons we conclude that Pennsylvania Rule 1042.6 is procedural;
and, therefore, its enforcenent renedies are not available in
federal courts.

First, Pa.R Cv.P. 1042.6 is procedural because it is
nmerely the formand node of enforcing the substantive certificate
of merit right. Wlere a requirenent is nmerely a formand node of
enforcing a right or obligation and is not bound up with the
definition of the right or obligation, it is a procedural nmatter,

and federal rules control. Byrd v. Blue R dge Electric

Cooperative, Inc., 356 U S. at 536, 78 S.Ct. at 900, 2 L.Ed.2d at

962; Bullins v. City of Philadel phia, 516 F. Supp. at 729.

Here Pa. R Civ.P. 1042. 3 expresses the substantive
obligation for plaintiffs to file a certificate of nerit as a
condition of continuing a professional negligence suit, and the
substantive right of the defendant to not have to defend a
meritless suit. Pennsylvania Rule 1042.6 is nerely the
procedural form and node of enforcing that right and obligation,
and is not bound up with the definition of the right or

obl i gati on.
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Second, no federal court, of which we are aware, has
rul ed that Pennsylvania Rule 1042.6 constitutes Pennsylvani a
substantive, as opposed to procedural, |aw for purposes of the
Erie Rule.

Third, no federal court, of which we are aware, has
appl i ed Pennsylvania Rule of Cvil Procedure 1042.6 in a federal
diversity or pendent state jurisdiction action, as a Pennsyl vani a
state court would in a state action

Fourth, no federal court, of which we are aware, has
recogni zed a Praecipe for Entry of Judgnent of Non Pros as a
legitimate procedure in federal practice.

Fifth, no federal court, of which we are aware, has
concluded that the federal Cerk of Court should abide by
Pennsyl vania Rul e 1042. 6 and autonatically enter a Judgnment of
Non Pros on the record, upon receiving a Praecipe froma
defendant, in the absence of a court Order directing the Cerk to
do so.

Specifically, in Velazquez, supra, it was the court,

not the Cerk, which denied the defendant’s praeci pe.

328 F. Supp. 2d at 566. In Hartman, supra, the court ordered the

praeci pe to be construed as a notion to dismss. 2005 W 1259950

at *1. | n Rodri quez, supra, the court ruled on the matter as a

nmotion to disn ss. 2005 U.S. Dist. LEXIS at *36. | n Scaranuzza,

supra, the court applied Pa.R G v.P. 1042.3 as substantive law in
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the context of ruling on a notion to dismss. 345 F. Supp. at

512. And in Schwal m supra, the court exam ned the Pennsyl vani a

Rules in the context of a nmotion to dismnm ss. 2005 U. S. Dist.
LEXI S 12422 at *5.

Si xth, applying the sanme three-part Chanberlain test

di scussed above in connection with Pennsylvania Rule 1042. 3,
| eads to the conclusion that Pennsylvania Rule 1042.6 is
procedural rather than substantive for purposes of conpliance
wth the Erie Rule.

Because we have concluded that a direct collision
exi sts between Pa.R Cv.P. 1042.6 and both Fed. R Cv.P. 7(b) and
41(b), and because those federal rules have not been decl ared
unconstitutional, we are required to apply the federal rules and
reject the state rule. Therefore, we are not required to address

the second and third parts of the Chanberlain test.

Addressing the first prong of the Chanberlain test, we

now consi der whet her Pennsylvania Rule 1042.6, requiring the

Prot honotary to enter judgnment of non pros upon praecipe by a
defendant, directly collides with Federal Rules 7(b) or 41(b) and
Local Rule 7.1. 1In deciding whether a federal rule “directly
collides” with a state |law, the federal court nust consider

whet her the scope of the federal rule is sufficiently broad to
control the issue before the court. In addition, it is necessary

to give the Federal Rules of Cvil Procedure their plain nmeaning.
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Finally, the court must take into account the significance of the

state law. Chanberlain, 210 F.3d at 159.

Initially, we note that defendants have not
denonstrated that praecipes for non pros exist in federal
practice.?®

Federal Rules of Cvil Procedure 7(b) and 41(b) each
conflict with Pennsylvania Rul e 1042. 6 because t he Pennsyl vani a
Rule is within the procedural practice governed by each federal
rule. Federal Rule 7(b) requires that any application to the
court for an Order be presented by witten notion, stating with
particularity the grounds and relief being sought. By contrast,
Pennsyl vani a Rul e 1042. 6 mandates that the Prothonotary enter a
j udgnent of non pros upon receiving a praecipe for such a
judgment fromthe defendant, provided that plaintiff has not

conplied with Pennsylvania Rule 1042. 3.

9 I n def endants’ Menmorandum of Law in Cpposition to Plaintiffs’ Mtion to

Stri ke, defendant asked the court to note that the Electronic Filing Systemin
the United States District Court for the Eastern District (“Pacer”) lists
“Praecipe” as a “filing option”. Defense counsel asserted that this is
grounds for the court to conclude that praecipes exist in federal practice and
t herefore praecipes for entry of judgment of non pros should also exist in
federal practice.

However, at argunent defense counsel stated that he had no persona
know edge of such a filing option. Furthernore, we have been unable to find
such a filing option on Pacer.

Nevert hel ess, the court does note that if a defendant describes a filing
as a “Praecipe” the derk of Court will manually enter such a Praecipe, but
the Cerk cannot refuse to accept any paper for filing even if not in proper
form unless a specific rule or instruction not to accept such docunents
exists. See Fed. R Civ.P. 5(e); 1-5 Moore’'s Federal Practice - Cvil 8§
5.30[1][a][iii]. Therefore, just because an entry of a praeci pe occurs, does
not mean that a praecipe conforns to the Federal Rules of Civil Procedure.
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More specifically, in federal practice, no Prothonotary
exists. Instead, there is a Cerk of Court. Further, although
Fed. R Cv.P. 41(b) provides that a defendant nay nove the court
for dismssal of a claimfor failure of the plaintiff to
prosecute, in federal practice an entry of judgnent of non pros
does not exist. Because no such judgnent exists, the O erk does
not have the authority to enter a judgnment of non pros pursuant
to a praecipe.?

Thus, in order for the Clerk to enter such a judgnent,
the Cerk nust receive an Order fromthe court to enter a
judgnent. Before this can happen, the defendant is required by
Federal Rule 7(b) to nake a notion to the court, not the C erk.
Local Rule 7.1 requires every notion to be acconpani ed by a
proposed Order granting the relief sought.

Theref ore, because judgnent would require an Order from
the court and a praecipe to the Clerk is not a notion to the
court for such an Order, and does not constitute a court Order,
we concl ude that the scope of Federal Rule 7(b) is sufficiently
broad to control the issue before the court. As a result, and

for the foregoi ng reasons, we also conclude that Fed. R G v.P.

10 Indeed, in this case, the Cerk of Court did not enter a judgnent of non

pros, presumably because the Clerk recognized that no authority existed for
such an entry. Instead, the Cerk noted on the docket that the defendants
filed a praecipe for entry of judgnent of non pros. Furthernore, at ora
argunent counsel for plaintiffs stated that the O erk asked the undersigned
what shoul d be done regarding the Praecipe. Until the oral argument, we were
unaware of the any such request. In addition, we are currently unaware of any
request nmade by the Cerk to the chanbers of the undersigned.

- 24-



7(b) and Pa.R G v.P. 1042.6 directly collide. Therefore, Federal
Rul e 7(b) must be applied, and Pennsylvania Rul e 1042. 6 cannot be
appl i ed.

Simlarly, Federal Rule 41(b) is broad enough to
prevent the application of Pennsylvania Rule 1042.6. Federal
Rul e 41(b) governs involuntary dismssals. Specifically, Federal
Rul e 41(b) states that if a plaintiff fails to prosecute, or to
conply with the federal procedural rules or any Order of court, a
def endant may nove for dismssal of an action or of any claim
agai nst the defendant.!!

A judgnent of non pros is a judgment for failure to

prosecute a case. See Bucci v. Detroit Fire & Marine Ins. Co.,

109 Pa. Super. 167, 167 A. 425 (1933).!'2 Thus, in essence, a
judgnment of non pros is an involuntary dism ssal for failure to
prosecute, which under federal practice is governed by Federal
Rul e 41(b). Therefore, Federal Rule 41(b) and Pennsyl vania Rul e
1042.6 directly collide. Accordingly, Federal Rule 41(b) nust be
appl i ed, and Pennsylvania Rule 1042.6 cannot be appli ed.

Wth regard to the first part of the Chanberlain test,

the Third Crcuit recognized that, if there is a direct conflict,

u Federal Rule 41(b) provides that unless the court specifies otherw se,
di sm ssals pursuant to Federal Rule 41(b) operate as an adjudication upon the
nmerits.

12 In Bucci, the Court stated that a non pros was an abbrieviation of non

prosequitur, neaning “he does not pursue”. Further, the Court stated that a
j udgment of non pros occurs where the plaintiff fails to prosecute his case.
Bucci, 109 Pa. Super. at 171
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the federal rule nust be applied if it is constitutional and

wi thin the scope of the Rules Enabling Act. See Gasperini V.

Center for Humanities, Inc., 518 U S. 415, 427 n.7,

116 S. . 2211, 2219, 135 L.Ed.2d 659, 674 (1996). Neither
Federal Rule 7(b) nor 41(b) has been decl ared unconstitutional.
In addition, no constitutional or Rules Enabling Act issues have
been raised; and, therefore, the court will not address those
I Ssues.

Even though the court has determ ned that Pennsyl vani a
Rul e 1042.6 directly collides wwth Federal Rules 7(b) and 41(b),
the court will analyze whether Pennsylvania Rule 1042.6 directly
collides with Local Rule 7.1

Local Rule 7.1 is not sufficiently broad to prevent the
application of Pennsylvania Rule 1042.6. Unlike Local Rule 7.1
whi ch governs notion practice, Pa.R Cv.P. 1042.6 requires that
the Prothonotary enter judgnment of non pros upon request by a
defendant. A praecipe for judgnent non pros is not a notion
recogni zed by the Federal Rules of Civil Procedure.®® Therefore,
because a praecipe is not a recogni zed notion and Local Rule 7.1
governs notions, Local Rule 7.1 and Pennsylvania Rule 1042.6 do

not directly collide.

13 Above, we determined that a Praecipe for Entry of Judgment of Non Pros
does not exist in Federal Practice. Nevertheless, we conclude that if Federal
Rul es 7(b) and 41(b) did not preclude the application of 1042.6, Local Rule
7.1 would not preclude the application of the Pennsylvania Rule 1042.6.
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As noted above, because we have determ ned that
Pennsyl vania Rul e 1042.6 directly collides wth Federal Rules
7(b) and 41(b), we do not need to address the second and third

parts of the Chanberlain test.

Prej udi ce

Plaintiffs maintain that even if we were to concl ude
that Pa. R Civ.P. 1042.6 trunps the process and procedure nmandated
by Federal Rules 7(b) and 41(b) and Local Rule 7.1, dismssal of
plaintiffs professional mal practice and negligence clains would
still be inappropriate. Plaintiffs nmaintain that in order to
obtain a judgnment non pros, defendants nust denonstrate that they
suffered prejudice as a result of plaintiffs’ failure to file a
certificate of nmerit within 60 days of filing the Arended
Complaint in this matter.

Wth respect to plaintiffs’ contention that defendants
nmust denonstrate prejudice, defendants aver that whether a
def endant has been prejudiced is inmaterial to the decision to
open a non pros. Instead, if plaintiffs fail to conply with the
certificate-of-nmerit Rule, as is the case here, the Conpl aint
shoul d be di sm ssed.

In this regard plaintiffs rely upon Scaranuzza v.

Sciolla, 345 F. Supp.2d 508 (E.D. Pa. 2004). |In Scaramuzza the

district court concluded that dism ssal of a Conplaint with
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prejudice for failure to conply with Pa. R Civ.P. 1042.3 woul d be
i nproper where defendant did not establish prejudice.
345 F. Supp. 2d at 510.

On the other hand, defendants rely upon Hartman v. Low

Security Correctional Institution Al enwod, No. Cv.A 04-0209,

2005 W. 1259950 (M D. Pa. May 27, 2005). In Hartman the district

court rejected the Scaranuzza determ nation that a finding of

prejudi ce was necessary. The Hartman court reasoned that “[t]he
only reported Pennsylvania court decisions of which we are aware
have held that such prejudice is immterial when considering

whether a plaintiff’s clains should be dismssed for failure to

conply with Rule 1042.3. See Parkway Corp. v. Edel stein,

861 A 2d 264, 269 (Pa.Super. 2004); Helfrick v. UPMC Shady Side

Hospital, 65 D. &C. 4th 420, 424-425 (Al egheny Co. 2003).~
2005 W 1259950 at *4.

In Parkway Corporation v. Edelstein the Superior Court

of Pennsyl vani a suggests that the absence of prejudice is
i mmat erial when considering whether a plaintiff’s clainms should
be dismssed for failure to conply with Rule 1042.3. 861 A 2d at

269. In Helfrick v. UPMC Shadysi de Hospital Judge Wettick

concl udes, after a thorough anal ysis of Pennsylvania |aw, that
the use of a prejudice standard is inappropriate and woul d

emascul ate Pennsyl vania Rule 1042.3. 65 D. &C. 4th 424-425.
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Because we have concluded that Pa.R Cv.P. 1042.6 is
i napplicable in federal court, it may be unnecessary to resolve
this dispute concerning prejudice. Nevertheless, while we agree
with plaintiffs that defendants have not denonstrated prejudice,
we agree with defendants that they do not have to.

Def endants of fered no evi dence or exanpl es of
prejudice, either in their brief or at oral argunent. W believe
that one of the purposes of Pa.R Cv.P. 1042.3 is to require
plaintiffs to have a sound basis, butressed by supportive
pr of essi onal opinion, for conmencing a professional nal practice
| awsuit, and to protect defendants in such cases fromhaving to
defend frivolous or neritless |awsuits.

Accordingly, we agree with plaintiffs that because they
have filed certificates of nmerit (albeit late) on March 3, 2005
as to both defendants Roth Marz Partnership and Mark R Thonpson,
and because they have conplied with this court’s Septenber 16,
2004 Rule 16 Scheduling Order and served copies of their expert
reports upon defendants (tinely) on March 7, 2005, defendants
cannot denonstrate that they have suffered any prejudice in this
matter.

In this regard, Judge Wettick in Helfrick v. UPMC

Shadysi de Hospital, supra, stated:

If a court were to [grant] a petition to open
a judgnment of non pros for failure to file a
certificate of nmerit unless the defendant can show
prejudi ce, the petition would al nost al ways be
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granted. Defendants are not going to be able to
show that they were prejudiced by the late filing
of a certificate of nmerit regardl ess of whether
t he del ay involves 10 days, 30 days, or 90 days.
Consequently, the use of a prejudice standard
woul d elimnate the rule’s deadlines for filing
certificates of nerit.

65 D. &C. 4t h at 424-425. 1%

As noted above, while we agree with plaintiffs that
def endants have not denonstrated prejudice, we agree with
defendants that they do not have to. As framed by the parties,
the prejudi ce argunment presupposes that Pa.R Cv.P. 1042.6
concerning the filing of a praecipe for judgnent of non pros
applies in federal court (which we have concluded it does not).

For the Rule 1042.6 procedure to apply in federal
court, the state rule would have to be considered substantive
state law. If Rule 1042.6 were substantive, then Pennsyl vania

| aw woul d govern its application. As we have noted, the

Pennsyl vani a courts have concluded that prejudice is inmmteri al

14 See also Newell v. Ruiz, 286 F.3d 166, 169 (3d Cir. 2002) which
concerned the New Jersey affidavit of nerit statute. There the Third Circuit
ruled that there was no | egal prejudice to the defendants in a nedica

mal practice case where plaintiff supplied defendants wi th copies of her
manmmogr ans and took a series of steps that notified defendants about the
nmerits of the malpractice clains filed against them The Court cited with
approval the follow ng | anguage of the New Jersey Superior Court:

[ There is] no prejudice whatever than that they would have to
defend against a potentially meritorious claim which is not |ega
prejudice. Certainly, there has been no showi ng of prejudice to
def endants that woul d outwei gh the strong preference for

adj udi cation on the nerits rather than final disposition for
procedural reasons.

Mayfield v. Cnty. Med. Assocs., 335 N J.Super. 198, 762 A 2d 237
243 (N. J. Super.Ct. 2000) (citations omitted). Quoted in Newell v. Ruiz,
286 F.3d at 169.
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when consi dering whether plaintiff’s professional negligence
clainms should be dism ssed for violation of the certificate of
merit rule. Therefore, prejudice would be immterial in
determning in federal court whether to strike a judgnent non

pros entered pursuant to Pennsylvania Rule 1042. 6.

Policy Consideration

In addition to the foregoing reasons, we concl ude t hat
the policy behind the Pennsylvania certificate-of-nerit rule
woul d not be served by disnmissing plaintiffs’ professional
negligence claim W believe that the Pennsylvania rule is
designed to dism ss unfounded, meritless professional negligence
cases at an early stage.

Because plaintiffs produced expert reports supporting
their mal practice clainms in a tinely fashion under the court’s
di scovery Order, we believe that their negligence case is neither
nmeritless nor frivolous. Accordingly, the purpose of the
Pennsyl vani a certificate-of-merit rule will not be served by

di smissing plaintiffs’ Conplaint.

CONCLUSI ON

For all the foregoing reasons we grant Plaintiffs’
Motion to Strike the Praecipe for Entry of Judgnment of Non Pros
Filed by Defendants Roth Marz Partnership, P.C. and Mark R

Thonmpson, and we stri ke the Praecipe.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GAZI ABDULHAY, M D.
GYNECOLOJ C ONCOLOGY
ASSOCI ATES OF LEH GH VALLEY, Gvil Action
I NC., trading as Lehigh Valley No. 03-CV-04347
Wnen’ s Cancer Center;
ABDULHAY ASSCOCI ATES, L.P.; and
BETHLEHEM AMBULATORY SURGERY

CENTER, LLC,
Plaintiffs
VS.

)
)
)
)
)
)
)
)
)
)
)
)
)
BETHLEHEM MEDI CAL ARTS, L. P.; )
BETHLEHEM MEDI CAL ARTS, LLC; )
KEVIN T. FOGARTY, M D., )
I ndi vidual l y and as Managi ng )
Director of Bethlehem Medical )
Arts, L.P., and as President )
of Bethl ehem Medi cal Arts, LLC)

)

ROTH MARZ PARTNERSHI P, P. C.;
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MARK R. THOWPSON, | ndividually )
and as Vice President of )
Roth Marz Partnership, P.C )

)
Def endant s )
ORDER

NOW this 27" day of Septenber, 2005, upon
consideration of Plaintiffs’ Mdtion to Strike the Praecipe for
Entry of Judgnent of Non Pros Filed by Defendants Roth Marz
Partnership, P.C. and Mark R Thonpson, which notion was filed
February 25, 2005; upon consideration of Defendants, Roth Marz
Partnership, P.C. and Mark R Thonpson's, Response to Plaintiffs’
Motion to Strike the Praecipe for Entry of Judgnent of Non Pros,
whi ch response was filed March 8, 2005; upon consideration of
briefs of parties; after oral argunent before the undersigned on
July 28, 2005; and for the reasons expressed in the acconpanying
Qpi ni on,

IT 1S ORDERED that plaintiffs’ notion to strike is

gr ant ed.

| T IS FURTHER ORDERED t hat defendants’ Praecipe for

Entry of Judgnent of Non Pros is stricken fromthe record.
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BY THE COURT:

[ s/ James Knol | Gardner

James Knol |l Gardner

United States District Judge
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